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This appeal is made pursuant tc Section 19059 of the
Revenue and Taxation Code (formerly Section 20 of the Personal
| ncome Tax Act) fromthe action of the Franchise Tex Comm ssi oner
in denying the clainms of Archie L. Mayo for refunds of personal
income tax in the amounts of $76.87, $53.31, $46.70 and $44.71
for the taxable years 1939, 1940, 1941 and 1942, respectively.

‘ Prior to the years specified, Mr.ieyo entered into _
substantially simlar dontracts with various insurance conpanies,
each contract providing for the pa¥ﬁent.of alife annuity to
Mr. Mayo plus a principal sum payable either upon his death to a
named beneficiary or to him personally during his |ifetime on
demand and surrender of the contract, the annuity in each instance
bei ng equal to about 3 or 3% percent of the principal sum As
consideration, 1r, layo, Wi fh one exception! nmade a payment under
each contract in advance in the formof a single premum the
payment exceeding the principal sum payable by the insurance
conpany in an amount equivalent to a "loading charge® to
compensat e the company for handling the contract, In the case of
the exception, the prem um was payable in installnents to be
conpleted within the first five nonths of the period of the
contract. Each contract indicated that a portion of the prem um
was allocated to a "life annuity" and a portion to "life
insurance®. No nedical exam nation was required, however, as a
condition to the issuance of any contract, and the insurer
assumed no risk other than to nake the paynents mentioned. In
addition to the right of surrender, uur.ayo could assign a
contract, change the beneficiary and borrow up to the amount of
the principal sum

Annui ty payments made under the contracts to Ir. Mayo in
1939, 1940, 1941 and 1942 were reported by himand his wife in
‘ equal shares as gross income in their returns for those years.
Subsequent |y, however, on behalf of hinself and his then deceased
wife, he filed clainms for refunds of the taxes paid by reason of
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the inclusion of the annuity income op the ground that the portion
of such incone which exceeded 3%or the ampint allocated by the
insurers to "1life annuity" was excludible under the follow ng

| anguage of Section 7(bL of the Personal I nconme Tax Act of 1935
(now in Section 17124 of the Revenue and Taxation Code);

w2, ., ,Anounts received as an annuity under an
annuity or endowrent contract shall” be included
in gross incone; except that there shall be
excluded from gross income the excess of the
anount received in the taxable year over an
amount equal tolifer centum of “the ag%regate
premuns or consideration paid for such annuity
(whet her or not paid durlng such year), unti
the ag?regate anount excluded from gross income
under this act in respect of such annuity

I ncreased by the amount which woul d have  been
excluded from gross income in respect of such
annuity had thrs act been in effect continuously
fromand after the date at which paynments under
such annuity were first received equals the
aggregate premiums or consideration paid for
SUCh annuity...."

~ The Conmi ssioner denied the clains on the basis that the
policies are in the nature of loans to the insurance conpanies
?nd the payments received by Appellant are incone from those
oans.

In a closely parallel case, the United States Circuit Court
of Appeal s recentuy hel d in Iglehart v. Conmi ssioner of Internal
Revenue, 174 Fed. 2d 605, thal The annuity paynments there 1nvolved
were taxable in their entirety to the recipiéent, notw thstanding
Section 22(bj(2) of the Internal Revenue Code, which is simlar
to former Section 7(b) of the Personal Income Tax Act. The Court
took the position that Section 22(b)(2) could be construed as
referring only to periodic paynents which represent a conbi ned
return of capital and interest,”: and that it WAs never intended
thereby to exenpt paynents which inp their entirety represent
interest and do not deplete the principal suminvested." 174 Fed.
2d at 607. The action of the Franchise Tax Commi ssioner shoul d,
accordingly, be sustained.

Pursuant to the views expressed in the opinion of the
?ﬂardfon'file in this proceedaing, and good cause appearing
erefor,

I T I3 HEREBY OrRDERZD, ADJUDGED AND DECREED, pursuant to.
Section 19060 of the Revenue and Taxation Code, that the action
of Chas. J. McColgan, Franchise Tax Commissioner, in denying the
clains of Archie L. 1ayo for refunds of personal income tax in
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the amounts of $76.87, $53.31, $46.70 and $44.71 for the taxable
years 1939, 1940, 1941 and 1942, respectively, be and the same
I s hereby sust ai ned.

Done at Secramento, California, this 15th day O.
Septenber, 1949, by the State Board of Xqualization.

Geo..R Reilly, Chegirman
J. H. Quinn, Nenber

L. Seawell, Member

G Bonelli, lember

==

ATTEST: Dpixwell L. Pierce, Secretary
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